The legal concept of the "right to a home" reflects the principle of social solidarity. It 
DISCUSSION FRAMEWORK
Doctrinal discussions as well as the experience of Croatian courts indicate that the issue of "the right to a home" is a sensitive subject for a number of economic, social, and political and legal reasons. The case-law of the ECHR also provides a new dimension to this problem. Namely, acknowledging the fact that the ECHR and its concept of the right to a home affirms the precedent principle and thus jurisprudence as a formal source of law, the question is whether our case-law can transform itself from the practice of "positivism" into the practice of "creativism and court activism"? 1 This paper is supported byt he Croatian Science Foundation under Project 6558, Business and Personal Insolvency -the Ways to Overcome Excessive Indebtedness
THE RIGHT TO A HOME IN THE NORMS AND PRACTICES OF THE ECHR
The author believes that Croatian reforms, primarily those of enforcement law, have created a conceptual confusion about the legal nature and the function of the concept "the right to a home". The reason is primarily the fact that the right to a home as a constitutional and convention right 2 and as a civil legal basis for the use of a home, the right of ownership, may appear in certain situations as contradictory rights in court proceedings. Namely, in civil proceedings in which the owner, non-possessor, (or the supposed owner-non-possessor) demands from the ownerpossessor to surrender a particular real-estate and the possessor objects referring to the right to a home, the question can be raised before a civil court (or enforcement court in an enforcement procedure) which of these rights has advantage, but also according to which criteria. 3 Therefore, it seems that the key to overcome this potential problem is in the analysis of ECHR jurisprudence.
The concept of home within the meaning of Article 8 of the European Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter: ECHR)
The concept of home is an autonomous term within the meaning of Article 8, paragraph 1 of the ECHR. The French version of the ECHR text uses the term domincile that has a much wider meaning than the English term home. According to the practice of the European Court of Human Rights (hereinafter: ECHR), home is considered a physically defined area where private and family life develop. 4 In the case Oluić v Croatia 5 , the ECHR referred to the very broad scope of the term: "Article 8 of the Convention primarily protects the individual's right to respect for his private and family life, his home and his correspondence. A home will usually be a place, a physically defined area, where private and family life develop. The individual has the right to respect for his home, meaning not just the right to the actual physical area, but also to quiet enjoyment of that area. Violations of the right to respect of the home are not confined to actual or physical violations, such as unauthorised entry into a person's home, but also those that are not concrete or physical, such as noise, emissions, smells or other forms of interference. A serious violation may result in the breach of a person's right to respect their home if it prevents them from enjoying the amenities of their home...˝. Therefore, the assessment of whether a certain area of residence is covered by Article 8 (1) depends on factual circumstances, particularly the existence of permanent and sufficient links to that area. For example, in the judgment of Paulić v Croatia, 6 the ECHR ruled: "The term home is an autonomous notion that does not depend on classification within domestic law. Whether certain premises are to be defined as a home, which is protected under Article 8, paragraph 1, depends on factual circumstances, such as the existence of permanent and sufficient links to a particular area. 7 Accordingly, whether property qualifies as a home is a matter of fact and does not depend on the legality of use within domestic law". As with most other substantive convention rights, when it comes to the right to a home, the ECHR conducts the so-called "test of applicability" to determine whether the facts of a particular case fall within the scope of Article 8. As evident from the Paulić judgment, there is a requirement for sufficient and permanent links with a certain area or property, which must always be specific and persistent. 
Interfering into the right to a home
With respect to the right to a home, Article 8, paragraph 1 gives the right to: access the home, home use, and its peaceful enjoyment. However, the rights guaranteed by Article 8 fall into the category of rights that may be restricted. All the rights that can be restricted function in the same manner. The right is guaranteed in the first paragraph of the article. If there is interference into the rights under the first paragraph, that interference can be justified by invoking the second paragraph. If the criteria set out in the second paragraph are fulfilled, interfering will be granted by the law. Therefore, restrictions or interference in the right will be legitimate.
The burden of proof that there has been interference with someone's rights is on the person claiming that there has been a violation of Article 8. proof is then transferred and must be justified by those who have participated in the interference. 9 The ECHR has made it clear that it always applies a similar methodological approach when examining whether there has been any interference with the rights protected by Article 8. It is a judicial review technique called "step by step". Taking into consideration the broad scope of free assessment in the application of Article 8, paragraph 1, the main part of this examination will always include the issue of justification of disputed interference in a protected right in the centre of which is the conduct of a test of "necessity in a democratic society". "Necessity" implies an "urgent social need" and a comprehensive analysis of that test requires its reading in terms of general features of the principle of proportionality and necessity. 10 The stages of determining whether there has been a violation of Article 8 are the following:
1. Is the area in question home within the meaning of Article 8?The applicant is required to state the right in question. The source of positive obligations of the States Parties under Article 8 derives from the normative expression "the right to respect". However, that term is not precisely defined. Thus, the ECHR has determined that in each particular case it is necessary to take into account diversity of practice in the States Parties, which is why the requirement of respect(for home, private life, etc.) differs from case to case. 19 The primary obligation of the state and public authorities under Article 8 is to refrain from interfering with the right to respect for private and family life, home and correspondence of an individual. The ECHR has interpreted the right to respect as an order to the State to take positive steps to ensure the protection of the enjoyment of the rights under Art. 8, paragraph 1. In the case Marckx v Belgium, 20 the ECHR noted that:˝it is the basic purpose of an article to protect an individual against arbitrary interference from public authorities. However, not only does it oblige the state to refrain from such interference but, apart from that primary negligence, there may be positive obligations inherent in effective respect for family life." 21 Positive obligations of the states should not be interpreted as imposing an impossible or disproportionate burden on national authorities. They should not be used as a mechanism to limit the rights of others. Within these limits, positive obligations from the material aspect of Article 8 primarily require establishment of a legal framework providing effective protection of the rights protected by Article 8. National legislation must ensure that any interference with these rights is properly regulated. In order to achieve this, the country has different means on its disposal, but a law that does not meet this requirement leads to violation of Article 8, paragraph 1, and there is no need to examine it under Article 8, paragraph 2. 23 the ECHR determined: "While it is essentially the goal of Article 8 to protect the individual from arbitrary interference from public authorities, it may also include (obligation) for the authorities to take measures aimed at ensuring respect for private life even in the sphere of relations between individuals. 24 Irrespective of whether the case is being considered in terms of the State's positive obligation to take reasonable and appropriate measures to secure the applicant's rights under paragraph 1, Article 8 or in the sense of interference by the public authorities which should be justified in accordance with paragraph 2, the applicable principles are quite similar. In both contexts fair balance that has to be achieved between the competing interests of the individual and of the community as a whole must be taken into consideration. Furthermore, even in relation to the positive obligations arising from the first paragraph of Article 8, in achieving of the required balance, the aims mentioned in the second paragraph may be of certain relevance...". 25 In addition to the positive obligations, Article 8 also imposes negative obligations on the States Parties. Thus, in the case Abdulaziz, Cabales and Balkandali v United Kingdom, 26 the ECHR reminded that the objective of Article 8 was to protect an individual against arbitrary interference of public authorities. "This is a fundamental negative aspect of Article 8, i.e. the obligation of the States to refrain from any interference, detention or exploitation of the protected rights of individuals which would be contrary to Article 8 (2). 27 As mentioned above, Article 8 is essential for the functioning of a democratic society, but it may legitimately interfere with these rights. Therefore, the ECHR most frequently applies the doctrine of free assessment when it decides on interfering with the rights under Article 8. This term was introduced for the first time in the case Handyside v United Kingdom.
28 It allows states a certain level of freedom when deciding whether a restriction is necessary, bearing in mind the circumstances in a certain country, the issue at hand, as well as its background. However, the ECHR The first obligation imposed by the human rights standards is the requirement that any interference concerning human rights must have a clear legal basis. This means that the sued State may justify its interference in the protected right referred to in Article 8 only if it is based on a law or another regulation that justifies such interference. 30 In the ECHR practice, the term "law" is interpreted autonomously. Thus, all powers of authorised law-enforcers must be founded in the law. Secondary and delegated legislation is also taken into consideration while based in primary legislation. 31 The concept of the law encompasses both written and customary law 32 as well as judicial practice. Also, the concept also covers the law of the European Union 33 and international law 34 if it meets the criteria laid down by the ECHR case-law, which, depending on a particular case, arises under that term.
In the case Sunday Times v United Kingdom,
35 the ECHR has set out two criteria under which certain provision is regarded as law: "First, the law must be available: the addressees must know under what circumstances the law applies. Second, the law must be sufficiently precise to enable the addressees to behave according to it". 36 Therefore, there must be a legal basis for interference in national legislation, and the law must be accessible and sufficiently precise. The purpose of this requirement is to avoid the dangers of state arbitrariness. As a result of the widespread application of Article 8 and the fact that it deals with many controversial issues, it is crucial that potential interference is allowed and that it has a clear legal basis. Since Article 8 is applicable to many aspects of everyday life, the law must effectively regulate the activities of public bodies that may interfere with them. 29 Interights, op. cit., note 9, p. 11 30 Non-compliance in this respect, from supervision to adoption, ultimately leads to the ECHR establishing violations of Article 8 on grounds that interference was not in accordance with the law, which would meet the criterion of legality.
Groppera
As a general principle of human rights regulations, the requirement for lawfulness means the acceptance of the rule of law. The human rights regulation and the rule of law are therefore inseparable concepts. When it comes to the application of Article 8, it cannot be observed only in the context of protection of fundamental human rights, but also in the sense that protection of human rights is in conformity with the rule of law. Hence, broad discretionary powers of decision-makers are contradictory to the rule of law. This means that decision-makers must not have unlimited power but make decisions according to existing laws. These laws must be in line with the human rights standards. The possibility of changing existing laws must not be too easy. Stable laws are also an aspect of the rule of law. 37 
Legitimate Aim
This criterion calls for the possibility of justification for interference by referring to acceptable grounds or legitimate aims and purposes for limiting the rights referred to in Article 8. The sued State must set the grounds for interference in accordance with the protection of individual rights. However, the grounds that justify state interference in the rights of individuals are broadly set. These legitimate restrictive targets include national security, the rule of law and security, protection of the rights and freedoms of others, prevention of disorder or crime, protection of health and morals, and economic well-being of the country. If such a legitimate limitation objective cannot be identified, the attempt of restriction will be unlawful. Therefore, if the restriction cannot be justified by reference to one or more of the five grounds set out in Article 8, paragraph 2,it cannot be considered to have a legitimate aim and will be considered a violation of Article 8. All that is required at this stage is to examine the facts in order to ascertain whether the interference was legitimately aimed. The current practice of the ECHR 38 shows that it most commonly accepts that the manner in which the state had acted has been directed towards a legitimate aim, because the grounds for legitimate interference are very wide. Once found that interference does indeed pursue a legitimate aim, a balance between competing interests is established. The ECHR has found that it is not enough for the state to invoke some of the reasons to interfere with the rights of individuals and achieve the appropriate aim. It must prove that such interference was necessary in a democratic society. In the case Handyside v The United Kingdom, 40 the ECHR explained the concept of necessity as follows: "The ECHR notes ... that the term necessary ... is not synonymous with needful or acceptable, usually, useful, reasonable or desirable." It signifies an urgent social need to limit rights and that such need must be in line with the requirements of a democratic society. In the case Olsson v Sweden, 41 the ECHR added that such urgent social need must be proportionate to the legitimate pursued aim. The proportionality of the request requires the existence of a reasonable relationship between the measures used and the aim pursued. Essentially, proportionality requires determining whether a measure aimed at promoting legitimate public policy and interfering with the rights under Article 8: 1.) is unacceptably broad in its application or 2.) imposes excessive or unreasonable burden on certain individuals. Factors that need to be taken into consideration when deciding whether an activity is disproportionate are: 1. whether relevant and sufficient reasons substantiating it were outlined; 2. whether there was a less restrictive measure; 3. whether there was a certain measure of fairness of the procedure during the decision-making process, 4.) whether there were any protection measures against abuses, and 5.) whether the restriction eliminated the very essence of the right. Therefore, a decision made in the respect of the proportionality principle should undermine the right in question to the least possible extent. It should also be carefully formulated to meet the aims pursued and should not be arbitrary, unfair or based on irrational circumstances. 43 The very fact that the measure itself is sufficient to achieve the intended purpose, such as the protection of public order, is not necessarily sufficient to satisfy the criterion of proportionality. In the context of Article 8, proportionality demands that the interference in the law is indeed necessary to protect national security and public order and that the accepted approach is a less restrictive method among those that could not achieve the desired effect. Diversity always requires the balance between the burdens placed on an individual whose rights are restricted and the interest of the public in achieving the objective that has to be protected. 44 
THE RIGHT TO A HOME IN NORMS AND JUDGMENTS OF CROATIAN COURTS
It can be argued that Article 8 of the Convention was not sufficiently recognised in domestic jurisprudence, or rather, that there has been lack of knowledge about the Convention and the content of its rights. Moreover, the doctrine states that, due to the traditional way of thinking, it has been inconceivable to deny the owner legal protection in terms of ownership in relation to the possessor -non-owner, unless there were objections that, for example, the possessor gained ownership of the real-estate in question. 45 As the reception of ECHR practice does not have a long tradition, at the institutional level the conflict will have to be resolved primarily by the legislator and then by the courts.
The Enforcement Act and the right to a home
It seems that the legislator has not exercised its right, or rather failed to fulfil its obligation until the amendment of the Enforcement Act in 2017 46 and did not prescribe that in the process of foreclosure the real estate that constitutes the only home of the debtor is to be considered an exempted property. Therefore, in 2017, primarily due to social reasons, the provisions of the Novel of the Enforcement Act sought to strengthen the legal position of the debtor in relation to the creditor. First of all, in 2017, the legal protection of a property considered to be a home was recognised in the enforcement procedure. Other major changes in the real estate enforcement procedure from the 2017 Novella of the Enforcement Act relates to: protection of the debtor who is a natural person (Article 75, paragraphs 5, 6, 7, and 8), special conditions for determining the enforcement procedure on realestate (Article 80 (b)), stay of enforcement procedure (Article 84 (a)), the position of debtor as a lessee (Article 127, paragraphs 2, 3, 4, and 5) and social housing of the foreclosed debtor (Article 131, 131b, and 131 (c) It should be pointed out that the mentioned issues are a part of broader problem matter. Namely, today most of EU Member States have satisfactory housing laws. In some, the right to housing is a constitutional category (exempli causa, Belgium, Slovenia, Spain, Greece, Portugal, and Sweden) or governed by appropriate laws (exempli causa, France, Denmark, Great Britain, and Germany). However, in all housing policies, it is common understanding that housing is not only understood as standard "roof who holds a valid enforcement title has the right to enforce his claim through the enforcement order. Returning to the topic at hand, the most important novelty is the fact that the EA for the first time determines what is to be considered the only home of the debtor and how it is protected in the enforcement proceedings. Thus, the only property of a civil debtor within the meaning of paragraph 5 of Article 75 of the EA is the one in which the debtor resides and that is necessary to satisfy the basic living needs of him and the persons he is legally obliged to support. Therefore, such property, as a place where the private and family life of the enforced person is conducted, is usually exempt from the enforcement procedure.
The Consumer Bankruptcy Act and the right to a home
Implementation of the Consumer Bankruptcy Act 48 in the Croatian legal system introduced the possibility of conducting bankruptcy proceedings over the assets of all natural persons. Until this reform, the bankruptcy proceedings could only be carried out on the property of legal persons and the property of individual debtors according to the rules regulated by the Bankruptcy Act.
49
Regarding the right to a home, the CBA states that after the initiation of court proceedings, the consumer may request by submitting a reasoned proposal to the court that, by the end of the conduct verification period, the real estate that he needs for housing, does not go on sale under the assumption that he has no other property in his ownership, other available accommodation, and that he is unable to obtain one. Upon such request, the court is obliged to invite privileged creditors to provide an opinion within a period of eight days about the consumer's proposal and to declare whether they give their consent. The court decides on the consumer's proposal within 15 days from the date of submission of the proposal or expiration of the deadline for the declaration of creditors who have secured right over the property, taking into account that the property must be proportionate to the basic housing needs of the consumer. Therefore, the court has discretionary power to decide not to sell the property until the end of the conduct verification period, after which it will assess over the head", but as a civilization standard. The housing policy is a too complex issue, temporally and spatially, politically-economically, and institutionally too sensitive for the scope of this paper and would make it impossible to provide final or more specific answers to the raised questions. However, a part of the issue of adequate housing policy is also the issue that is in most countries governed by the laws on housing and maintenance of residential buildings. Thus, since one of the key problems posed by positive regulation is the insufficient or outdated legal framework that would regulate housing, the legislator should regulate this issue through the lex specialis Housing Act, which would also regulate the so-called "social housing" the appropriateness of selling the property, taking into account the scope of settlement of all creditors who will settle from the property sale price. Creditors and consumers can appeal against the decision on sale within three days of delivery. In any case, if the sale of the property is assessed by the court as appropriate, it will ex offo initiate the enforcement procedure in order to collect a monetary claim and order enforcement of the consumer's home. 50 Property sale is carried out by FINA, whose jurisdiction is determined by Art. 132 a of the EA according to which the request for sale and other documents in the process of property sale are submitted to the regional centres of the Agency, whose local jurisdiction is determined according to the jurisdiction of the enforcement court, i.e. the court in the area of which the real estate is located. In the said enforcement procedure, a trustee participates with the powers of the creditors, the sale costs are settled from the paid purchase, and the creditors settle according to the rules on settling the bankruptcy creditors (Article 64 of the CBA). 
The realisation of the concept of right to a home in the practice of Croatian courts
Regarding the above-mentioned regulations, it should be pointed out that until the completion of this paper there has been insufficient practical experience and judicial procedures to analyse the aforementioned novelties from a critical point of view. Nevertheless, we consider that the application of the above-mentioned provisions in the analysed segment should achieve a fair balance between competitive interests of the debtor and the creditor in the case of enforcement on the only property of the debtor or in situations where an insolvent consumer can potentially lose his home, and this situation, due to its psychological, social and economic sensitivity, also includes appropriate actions and court measures. Thus, it is indisputable that judicature will greatly contribute to the shaping of new insights into the "right to a home" institute. the defendant complains referring to the "right to a home", the concept of "home" should be a matter of fact for the court in which it decides according to the criterion of durability and factual connection, taking into account the circumstances of the particular case and legal considerations contained in the decisions of the Constitutional Court and the ECHR. 53 Moreover, the violation of the right to a home, in the event of forced eviction of the debtor and his family, is the most common constitutional right whose violation stands out in the constitutional complaints lodged with the Constitutional Court of the Republic of Croatia. Practice analysis shows that the views of the court's decisions are in line with ECHR standards. 54 
Time to file a complaint and its content
However, the "right to a home" is not an absolute and unquestionable right, since it must meet certain substantive legal and procedural legal criteria. Thus, it is on the debtor to prove that the disputed decision concerns his "right to a home", i.e. that there has been interference with his "right to a home ". In this regard, the Supreme Court of the Republic of Croatia states that the debtor -possessor, has the right to file a complaint based on the "right to a home" until the conclusion of the main hearing before the first instance court 55 (Article 352, paragraphs 1 and 2 of the Civil Procedure Act). 56 The Constitutional Court notes that the courts are obliged to examine these allegations although the party in question has not ."…although the above-mentioned failure was made by the Šibenik County Court because the objection of interference with the applicant's right to a home was first raised in the appeal, the Constitutional Court also abolished the first instance verdict since that court, as the first instance court, is obliged to consider and determine all the facts and derive evidence for their determination, in order to start from the particular circumstances of the case, to assess those crucial for making a decision on the merits of the case. In other words, that court has the greatest knowledge of the facts of a particular case. Subsequently, based on the facts established in this manner, the Šibenik Municipal Court must examine the proportionality and necessity of the proposed measure with regard to the relevant principles that make up the content of the right to a home and are in accordance with the fundamental standards contained in the decision no explicitly stated the relevant constitutional or convention provision (Article 34 of the Constitution or Article 8 of the Convention), but this stems from its allegations which in itself constitute a reference to the right to a home (for example, staying in the apartment for many years, paying the rent regularly, constitutes an existential issue for the outcome of the litigation). 57 The views of Croatian courts are also in line with the view of the ECHR that enforcement proceedings (which are by their nature extraordinary and whose primary purpose is to ensure effective enforcement of a judgment) is not, unlike ordinary civil proceedings, designed or appropriately equipped with procedural means and protection measures for thorough and contrastive examination of such complex legal issues.
Implementation of the proportionality test and the viewpoints of the Supreme Court
The courts are obliged to protect the convention rights of individuals and to implement the so-called "proportionality test" that provides the answer to the question does the order to evict an unauthorised user of the apartment constitute unjustified interference in his right to a home. It is implemented through three elimination questions -is the interference based on the law, is it aimed at achieving a "legitimate aim" and is it necessary in a democratic society? A negative answer to any of these questions means that the eviction is contrary to the Convention, i.e. unjustified. 58 The power to implement the proportionality test is on the court conducting regular civil proceedings in which it has been decided on a civil claim demanding forced eviction. 59 On the other hand, the burden of proof on whether the interference is directed at achieving a legitimate aim and whether forcible eviction is necessary in a democratic society is on the plaintiff.
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Decision of the Constitutional Court of the Republic of Croatia, U-III/869/2014 of 29/08/2014. For example, the defendant's objection to the claim of the plaintiff who is property owner and who wants to evict the defendant, who claims he has nowhere to move because he has no other real estate and that, if the plaintiff's request were accepted, he would be thrown out on the street together with his children, who live with him in this home, in fact makes the content of a complaint concerning the right to a home. To be able to accept the plaintiff's request, the court must discuss and assess whether the property is home of the respondent and whether the interference is disproportionate or a necessary measure for achieving the legitimate aim (protection of the right of ownership) of the plaintiff 
Some Specificities
It is important to point out that public legal entities (the state, local and regional government, legal entities owned by local and regional government) may appear on the side of creditors while on the side of debtors is always a natural personpossessor claiming that certain real-estate is his/her home. This becomes an issue considering the fact that in some cases the individuals occupy a residential area owned by public authorities. This defines the position of public authorities in such manner that "... the legitimate interest of the public authorities to control their property is ancillary compared to the tenants' right to their home. 
INSTEAD OF A CONCLUSION
We live in times of rapid social changes in all areas of human activity whose alleged purpose is to create better living conditions. In such circumstances, it is extremely important for legal science and practice to provide appropriate explanations on how to interpret and develop court practice. In a specific case, on the one hand, legal certainty requires that the law and the rights of third-parties are respected in the general and public interest. On the other hand, losing a home by foreclosure is not, nor will it ever be, just for the debtor, although enforcement procedure is in accordance with the law (it must be). It is therefore quite legitimate, and from a practical point of view justified and useful to analyse the practice of ECHR in the proceedings under Art. 8. The purpose of the paper was to gain insight into the legal and logical mechanism of decision-making of the ECHR by examining the legal institution of the right to a home, which is the result of the ECHR's long-standing practice, and to examine and analyse domestic judicature in order to gain insights into the problems domestic judiciary needs to "work on". For now, we can argue that domestic courts have started discussing, problematizing and implementing the concept of the right to a home only after they had started receiving ECHR decisions. The above-mentioned decisions required a review of domestic court practice, both in regular courts and the Constitutional Court of the Republic of Croatia, which is now in line with ECHR practice. Therefore, the accepted point of view is that the complaint of the right to a home is a matter of fact, in which in each case it should be determined whether there is a lasting and 60
The Constitutional Court of the Republic of Croatia, no. U-III-2073/10 of 04/03/2014. In this regard, see the practice of the Šibenik County Court: Gž 932/2015-2 of 13/02.2017/ Therefore, the First Instance Court correctly ruled that the plaintiff, as a legal person owned by the state, requesting the defendants to evict the apartment in question, violated their right to a home protected by Art. 8 of the Convention because the plaintiff failed to provide valid reasons for the reasonableness of the measure, i.e. that eviction of the debtor from the apartment would be justified by the necessary and legitimate interest of the plaintiff immediate connection between the debtor and the property he considers to be his home.
